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Dear Rob:

At your meeting with the Planning Board on June 18, you announced that you would be measuring setback distances under section VI.B.2.of the Zoning By-Law from the closest part of a building to the lot line or street line and not from the foundation as has been the practice for many years in Weston. You explained that there is a contradiction between two sections of the By-Law; the setback definition and another section which you believe also relates directly to setbacks.  You have chosen to use the more restrictive of the two sections in determining setback requirements.  I disagree with your interpretation and hope I can change your/Weston’s mind on this subject.  I do not believe there is any contradiction; setbacks under Weston’s Zoning By-Law are to be measured from foundations.
My understanding is that the two sections of the Zoning By-law in question are the following: 
1. Section II: DEFINITIONS:


SETBACK
The shortest distance from the street side line, street center line, or lot line,

as the case may be, to any part of the foundation of a building or structure.

2. Section VI:  DIMENSIONAL AND OTHER REQUIREMENTS
A. GENERAL
1. The regulations governing the minimum area, frontage, and width of lots, and the height and location of buildings and structures on lots, in the various districts are hereinafter set forth in this Section.  Every lot as established shall be, and shall continue to be, in conformity itself with said regulations 
such that any building or structure thereon will be in conformity thereto.  No building or structure or part thereof shall be constructed, altered, enlarged, reconstructed, extended or moved except in conformity thereto (hereinafter “the general conformity subsection”).

The history of the setback definition and the general conformity section is instructive and, I suggest, dispositive.

General Conformity Subsection

The general conformity subsection was first written into the Weston Zoning By-Law in 1954 when Weston rewrote much of its zoning by-law.  In 1954 this language was in Section VI.A.  A copy is enclosed as Exhibit 1.  This language has remained in Section VI.A.,, now VI.A.1., unaltered, through the present date.

Setback

Since 1954 Weston has defined Setbacks but not always in Section II the general definition section of the zoning by-law where it is now found.  Through at last 1978 the definition of setback has been located in Section VI, the same section as the general conformity subsection.  Between 1954 and 1974 the definition was located directly below the general conformity subsection and it reads as follows:  

Section VI.B.  Definitions.  For the purposes of this section:  (Section VI)

1.  
A setback is the shortest distance from the street side line, street center line, or lot line, as the case may be, to any part of a building or structure, including overhang but not covered steps or fences.  (A copy is enclosed as Exhibit 2.)

Therefore, through 1974 setbacks were to be measured from any part of a building “including overhang but not uncovered steps or fences”. 

In 1978 the setback definition was amended to read as follows:

Section VI.B.  DEFINITIONS.  For the purpose of this section:
1. 
A setback is the shortest distance from the street side line, street center line, or lot line, as the case may be, to any part of the foundation of a building or structure.  Exhibit 3.
Therefore, by 1978 Weston had decided, and memorialized in its zoning by-law, that setbacks were to be measured from the foundation and no longer from overhangs, steps, etc.  That setback definition has continued, unchanged, through the present date.

The phrase “For the purpose of this section” situated directly above the setback definition made it absolutely clear that for purposes of Section VI, setbacks were to be measured from foundations.
Later, in the 1980’s, the setback definition was moved from Section VI to its present location in Section II along with a number of other definitions.  In 1978 there were 20 definitions in Section II.  By 1990 
there were 34.  The move made sense.  All definitions can now be found in one Section of the zoning by-law rather than located piece-meal throughout.  

The fact that Weston elected to locate all of its definitions in one section of the zoning by-law and that consequently the setback definition was no longer located in Section VI, is certainly no indication that with the relocation of the definition Weston suddenly decided to once again start measuring setbacks from overhangs.  

In the event you believe there is a contradiction between the setback definition and the general conformity section, the above history of these two subsection makes Weston’s intent very clear; setbacks are to be measured from foundations.

Furthermore, I do not believe there is any contradiction.  The purpose of the language “No building or structure or part thereof shall be constructed, altered, enlarged, reconstructed, extended or moved except in conformity thereto (hereunder “the general conformity subsection”) is to make it clear that all buildings, structure and parts thereof must comply with the regulations set forth in Section VI including the setback regulation contained in the dimensional chart in Section VI.  The setback definition in Section II then defines how setbacks are to be measured.  The fact that all parts of buildings are subject to the regulations, including setbacks, does not change the fact that for every part of a building setbacks are to be measured from the foundation.  The two subsections of the by-law at issue have been deemed to be compatible by Weston for thirty years.  

Ramifications

In the event Weston/you still elect to measure overhangs from steps, overhangs, etc. the implications to many, many Weston homeowners will be severe.  

The Town of Weston has been measuring setbacks from foundations for 30+ years.  In the event Weston now decides that this interpretation has been incorrect, then all structures built since the mid-1970’s with overhangs which are within the setback will be illegal structures.  Steps have not been measured going all the way back to at last 1954.  This includes many additions which were built in reliance on setback variances.  There are hundreds of these houses.  Under the statute, the work that was done with a permit but which is too close to a lot line can only be challenged for six years.  If a neighbor challenges an overhang during that period, the owner of the property will have to go to the Board of Appeals to request a variance or else tear down the nonconforming part of the building.
 But the more important issue is not whether all overhangs and step nonconformities can be saved, it is what will happen when the owners of properties where something other than the foundation is too close to a line want to put additions onto their houses?  The building will not be a pre-existing, non-conforming structure.  Under this new interpretation it was illegal when it was built.  It will not have the protection of Section 6 of the Zoning Act because it will not be a pre-existing, non-conforming structure.  Quoting from section 6.4 of the Massachusetts Zoning Manual:   
A use or structure that violated the zoning laws at the time of its establishment and was not rendered lawful by intervening zoning changes will not receive any of the protections afforded by Section VI and will continue to be an illegal, non-conforming use or structure.  

Consequently, the owners of illegal, nonconforming overhangs and steps will require variances to do any work; a finding will not suffice.  Under your interpretation of setbacks I do not see that you will have any alternative but to require any applicant for a building permit in the above circumstances to apply for a variance.  Variances are difficult to obtain.  We can assume that the Board of Appeals will be lenient knowing the history of these overhangs but variance decisions very rarely withstand judicial scrutiny under appeal.  Any disgruntled neighbor will now have all the leverage they need to effectively make a homeowner have to choose between not putting on an addition or tearing off the nonconforming portion of their house in order to bring the house into compliance with the by-law.   This risk is not theoretical.  We have all seen neighbors who are more than willing to exercise any leverage they can find in order to prevent the construction of an addition.  This situation will be patently unfair to probably hundreds of Weston property owners who built in reliance upon Weston’s prior interpretation of setbacks.
Conclusion

I suggest that the history of these two sections of the zoning by-law as well as the plain reading of each dictate that setbacks be measured from foundations.  If you disagree I would welcome the opportunity to sit down with you and Town Counsel to discuss this matter further.  

Sincerely,


Jonathan A. White

JAW/pml
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